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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION - FLINT

In re:

ULTRA MODULAR HOMES, INC., Case No. 03-22299-WS

Debtor. Chapter 7
_________________________________/

Hon. Walter Shapero
KAREN EVANGELISTA,
Chapter 7 Trustee

Plaintiff,

v. Adv. No. 05-2074

AMY WOODCOCK,

Defendant.
_________________________________/

ORDER GRANTING PLAINTIFF’S MOTION TO SET ASIDE ORDER OF DISMISSAL AS
TO DEFENDANT FOR IMPROPER SERVICE

The matter having come before the Court on Trustee’s Motion to Set Aside Order of

Dismissal as to Defendant for Improper Service; the Court having heard oral argument on the motion

and having considered the briefs; plaintiff having filed the Complaint on June 16, 2005, alleging a

fraudulent transfer pursuant to 11 U.S.C. § 548; plaintiff having served the summons on July 5,

2005, on an incorrect address; plaintiff having obtained a re-issued summons on January 19, 2006;

the Court having entered an Order of Dismissal for Improper Service on January 23, 2006; plaintiff

having re-served the summons on a correct address on January 25, 2006; defendant having filed an

answer to the complaint on February 17, 2006; the Court having concluded that plaintiff counsel’s

neglect in serving the initial summons to an incorrect address is excusable under Fed. R. Civ. P.
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60(b)(1); the Court further concluding that defendant will not be materially prejudiced by the Court

setting aside the Order of Dismissal; the Court further concluding that the plaintiff would be

prejudiced if the motion was denied because the applicable statute of limitations period under 11

U.S.C. § 546 for filing the complaint would have elapsed; the Court further noting that while

plaintiff may have been dilatory in her efforts to find the correct address for the defendant, such has

now been corrected, defendant has now answered the complaint, and the case may proceed normally

without prejudice to either side.

IT IS THEREFORE AND HEREBY ORDERED that Trustee’s Motion to Set Aside Order

of Dismissal is GRANTED.

.

Entered: July 21, 2006 
       /s/ Walter Shapero        

Walter Shapero                
United States Bankruptcy Judge


